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(f) An individual who does not act as a loan
originator habitually or repeatedly, provided
that the source of prospective financing does
not provide mortgage financing or perform
other loan origination activities habitually
or repeatedly.

APPENDIX C TO 24 CFR PART 3400

INDEPENDENT CONTRACTORS AND LOAN PROC-
ESSOR AND UNDERWRITER ACTIVITIES THAT
REQUIRE A STATE MORTGAGE LOAN ORIGI-
NATOR LICENSE

The examples below are designed to aid in
the understanding of loan processing or un-
derwriting activities for which an individual
is required to obtain a SAFE Act-compliant
mortgage loan originator license. The exam-
ples in this Appendix are not all inclusive.
They illustrate only the issue described and
do not illustrate any other issues that may
arise under this part 3400. For purposes of
the examples below, the term ‘‘loan’ refers
to a residential mortgage loan as defined in
§3400.23 of this part.

(a) An individual who is a loan processor or
underwriter who must obtain and maintain a
state loan originator license includes:

(1) Any individual who engages in the busi-
ness of a loan originator, as defined in
§3400.103 of this part;

(2) Any individual who performs clerical or
support duties and who is an independent
contractor, as those terms are defined in
§3400.23;

(3) Any individual who collects, receives,
distributes, or analyzes information in con-
nection with the making of a credit decision
and who is an independent contractor, as
that term is defined in §3400.23; and

(4) Any individual who communicates with
a consumer to obtain information necessary
for making a credit decision and who is an
independent contractor, as that term is de-
fined in §3400.23.

(b) A state is not required to impose SAFE
Act licensing requirements on any individual
loan processor or underwriter who, for exam-
ple:

(1) Performs only clerical or support duties
(i.e., the loan processor’s or underwriter’s ac-
tivities do not include, e.g., offering or nego-
tiating loan rates or terms, or counseling
borrowers or prospective borrowers about
loan rates or terms), and who performs those
clerical or support duties at the direction of
and subject to the supervision and instruc-
tion of an individual who either: Is licensed
and registered in accordance with
§3400.103(a) (State licensing of loan origina-
tors); or is not required to be licensed be-
cause he or she is excluded from the licens-
ing requirement pursuant to §§3400.103(e)(2)
(time-share exclusion), (e)(b) (federally reg-
istered loan originator), (e)(6) (government
employees exclusion), or (e)(7) (nonprofit ex-
clusion).
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(2) Performs only clerical or support duties
as an employee of a mortgage lender or
mortgage brokerage firm, and who performs
those duties at the direction of and subject
to the supervision and instruction of an indi-
vidual who is employed by the same em-
ployer and who is licensed in accordance
with §3400.103(a) (State licensing of loan
originators).

(3) Is an employee of a loan processing or
underwriting company that provides loan
processing or underwriting services to one or
more mortgage lenders or mortgage broker-
age firms under a contract between the loan
processing or underwriting company and the
mortgage lenders or mortgage brokerage
firms, provided the employee performs only
clerical or support duties and performs those
duties only at the direction of and subject to
the supervision and instruction of a licensed
loan originator employee of the same loan
processing and underwriting company.

(4) Is an individual who does not otherwise
perform the activities of a loan originator
and is not involved in the receipt, collection,
distribution, or analysis of information com-
mon for the processing or underwriting of a
residential mortgage loan, nor is in commu-
nication with the consumer to obtain such
information.

(c) In order to conclude that an individual
who performs clerical or support duties is
doing so at the direction of and subject to
the supervision and instruction of a loan
originator who is licensed or registered in
accordance with §3400.103 (or, as applicable,
an individual who is excluded from the li-
censing and registration requirements under
§3400.103(e)(2), (e)(6), or (e)(7)), there must be
an actual nexus between the licensed or reg-
istered loan originator’s (or excluded indi-
vidual’s) direction, supervision, and instruc-
tion and the loan processor or underwriter’s
activities. This actual nexus must be more
than a nominal relationship on an organiza-
tional chart. For example, there is an actual
nexus when:

(1) The supervisory licensed or registered
loan originator assigns, authorizes, and mon-
itors the loan processor or underwriter em-
ployee’s performance of clerical and support
duties.

(2) The supervisory licensed or registered
loan originator exercises traditional super-
visory responsibilities, including, but not
limited to, the training, mentoring, and
evaluation of the loan processor or under-
writer employee.

APPENDIX D TO 24 CFR PART 3400

ATTORNEYS: CIRCUMSTANCES THAT REQUIRE A
STATE MORTGAGE LOAN ORIGINATOR LICENSE

This Appendix D clarifies the cir-
cumstances in which the SAFE Act requires
a licensed attorney who engages in loan
origination activities to obtain a state loan
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originator license and registration. This spe-
cial category recognizes limited, heavily reg-
ulated activities that meet strict criteria
that are different from the criteria for spe-
cific exemptions from the SAFE Act require-
ments and the exclusions set forth in the
regulations and illustrated in other appen-
dices of part 3400.

SAFE Act-Compliant Licensing Required: An
individual who is engaged in the business of
a loan originator as defined in §3400.103 of
this part and who happens to be a licensed
attorney, but whose loan origination activi-
ties are not all of the following: (1) Consid-
ered by the state’s court of last resort (or
other state governing body responsible for
regulating the practice of law) to be part of
the authorized practice of law within the
state; (2) carried out within an attorney-cli-
ent relationship; and (3) accomplished by the
attorney in compliance with all applicable
laws, rules, ethics, and standards.

SAFE Act-Compliant Licensing Not Required:
A licensed attorney performing activities
that come within the definition of a loan
originator, provided that such activities are:
(1) Considered by the state’s court of last re-
sort (or other state governing body respon-
sible for regulating the practice of law) to be
part of the authorized practice of law within
the state; (2) carried out within an attorney-
client relationship; and (3) accomplished by
the attorney in compliance with all applica-
ble laws, rules, ethics, and standards.
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AUTHORITY: 12 U.S.C. 2601 et seq.; 42 U.S.C.
3535(d).

SOURCE: 57 FR 49607, Nov. 2, 1992, unless
otherwise noted. Sections 3500.1 through
3500.19 and 3500.21 revised at 61 FR 13233, Mar.
26, 1996.

§3500.1 Designation and applicability.

(a) Designation. This part may be re-
ferred to as Regulation X.

(b) Applicability. The following sec-
tions, as revised by the final rule pub-
lished on November 17, 2008, are applica-
ble as follows:

(1) Sections 3500.8(b), 3500.17, 3500.21,
3500.22 and 3500.23, and Appendices E
and MS-1 are applicable commencing
January 16, 2009.

(2) Section 203.27, the definitions
other than Required wuse in §3500.2,
§3500.7, §§3500.8(a) and(c), §3500.9, and
Appendices A and C, are applicable
commencing January 1, 2010.

[73 FR 68239, Nov. 17, 2008; 74 FR 2370, Jan. 15,
2009, as amended at 74 FR 10174, Mar. 10, 2009;
74 FR 22826, May 15, 2009]

§3500.2 Definitions.

(a) Statutory terms. All terms defined
in RESPA (12 U.S.C. 2602) are used in
accordance with their statutory mean-
ing unless otherwise defined in para-
graph (b) of this section or elsewhere in
this part.

(b) Other terms. As used in this part:

Application means the submission of a
borrower’s financial information in an-
ticipation of a credit decision relating
to a federally related mortgage loan,
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